CASE STUDY

THE NESCORP/TELEPIU’ CASE

*************************
The Commission authorised the merger between Nescorp and Telepiù, the two satellite pay-TV operators active in Italy, on 2 April 2003
. Newscorp, the acquiring firm, is a media company of global dimension active in many areas amongst which film and TV industries and publishing. Telepiù, controlled by Groupe Canal+, was, before the merger, the dominant pay-TV operator in Italy.

As the merger resulted in the creation of a quasi-monopoly, the Commission made it subject to a complex package of conditions. These conditions will be applied until 2011.
Market definition

Upstream markets 

In this decision the Commission has defined several markets concerning the acquisition of audio-visual contents upstream from the pay-TV market. These markets are: (i) premium films; (ii) football events that take place every year where national teams participate (i.e. national League, national Cup, UEFA Cup and UEFA Champion’s League); (iii) other sport events; (iv) thematic channels. This finding is in line with practice of the Commission in previous decisions.

As regards the geographic dimension of these markets, in all cases it has been considered to coincide with the Italian national territory.

Downstream markets 
The Commission established that, similarly to previous analyses in the sector,
 pay-TV is in Italy a relevant market distinct from free TV. Although there are twelve existing nation-wide free-to-air broadcasters (mainly Mediaset and RAI channels) and numerous local broadcasters, the Commission considered that Italian consumers were ready to pay an ‘extra fee in order to obtain the extra utility of having access to content which is not available on free TV. The experience of these first three years, with Sky Italia having now more than 4m subscribers, has confirmed the analysis of the Commission. In this regard, therefore, pay-TV differentiates from free TV on the basis of the different type of content (basically premium sport events and films) that it can offer, the business model (subscription based rather than advertising based) and different organisation of programs.

It is worth underlining that, although the Commission has consistently held that the market for pay-TV is distinct from the market for free-to-air TV, the opinion that this distinction should be abolished in order to embrace the definition of an overall TV broadcasting market has recently found several supporters and supporting elements.

A step in this direction has already been done as regards the market for the sale of TV advertising space. In recent decisions of the Italian NCA
, in fact, the market for the sale of TV advertising has been defined as including both advertising slots sold on free TV and advertising slots sold on pay-TV. 
In this regard, the Commission has already acknowledged that some interaction between pay-TV and free-TV is possible particularly in those countries where free TV offers a wide choice of channels containing commercially attractive contents
. 
Again this is specifically the case in Italy where the pay-TV incumbent is the main competitor of RAI and Mediaset on the market for the sale of TV advertising space and where the offer by free TV, which is particularly appealing, can be a competitive constraint for pay-TV broadcasters. 
Notwithstanding this, it is considered that the traditional elements distinguishing pay-TV from free TV are still valid. These elements such as: supply-side substitutability, the type of content transmitted, the type of schedule, the different hardware used (although the difference tends to blur with the advent of digital terrestrial TV) and, most of all, the different business model, are still strong enough to maintain the old market definition. 

The business model is in fact strongly influenced by the fact that, for the moment, premium content (in particular, successful recent movies and sports, mainly football) is available almost exclusively on pay-TV. As long as football clubs will prefer to sell their rights to pay-TV operators and the windowing system applied to Hollywood will still strongly privilege the pay-TV window, this situation is not going to change. 
 
As mentioned yesterday, however, technological evolution is an element that strongly influences market definition in the Media sector. In this case it is in particular the progress of TV digitisation, which has in the switch-off of analogue terrestrial transmissions its focal point, the element that might progressively eradicate the distinction between the two mentioned markets. 

As regards the possibility of splitting the pay-TV market in different product markets, the decision in the case at issue has identified several different pay-TV services such as ‘pay-per-view’ (PPV), near-video-on demand’ (nVoD) and ‘video-on-demand’ (VoD). Notwithstanding these services might be considered as fulfilling different types of customers’ needs, the Commission has concluded that, for the time being, the pay-TV market is still the relevant market and the mentioned services can only be considered as segments of this market. 
As regards the geographic scope of pay-TV markets, as mentioned yesterday, the Commission has found in a number of decisions that the TV markets are national in scope mainly for reasons linked to culture, language and different conditions of competition.
 This latter element is particularly strong in Italy where the competitive conditions in the TV sector are quite peculiar due to the very strong position of the two main free TV operators. 
Effects of the merger

Without the application of the remedies that have been made binding on the new entity, the concentration would have led to the following effects: 

· A quasi-monopoly in the Italian pay-TV market
· Barriers to entry in satellite pay-TV
· A single buyer position in Italy for the acquisition of premium content (mainly the Italian Serie A — and blockbuster movies)
· Preventing access to premium content to other pay-TV operators
Assessment of Market power

Pay-TV
At the time of the decision the pay-TV market was based only on the satellite direct-to-home (DTH) platform. The cable was still in its infancy and the digital terrestrial television (DTT) was in its early experimentation phase. In accordance, the Commission concluded that the merger would have led to the creation of a quasi monopoly in the Italian pay-TV market.

The competitive situation in the pay-TV market has  changed in comparison to the one taken into account by the decision in question. Although the pay-TV market is still substantially dominated by the satellite (DTH) platform, DTT is increasingly exercising competitive pressure on it especially as regards pay-per-view and acquisition of premium content. This is due in particular to the success of the PPV offers on DTT and to the synergy with the provision of free TV services. The same does not seem to apply, however, to provision of traditional pay-TV services (bouquet offer) given the limited capacity of terrestrial networks. 

The recent decision of the Italian NCA,
 triggered by Mediaset’s acquisition of the rights for all platforms for the home matches of the main Serie A teams, is particularly interesting in this regard. 

Acquisition of content

The Commission concluded that the notified operation would lead to the creation or strengthening of a dominant position in the markets for the acquisition of pay-TV broadcasting rights on: a) premium films; b) regular football events where national teams participate; and c) other sports. 
The competition concerns deriving from the mentioned dominant positions related to the possible undue exercise of market power by the dominant player as a result of which access by actual or potential competitors to crucial input would be barred. 
The foreclosure effects of such practice would have derived, in the first place, from the long duration of exclusivity attached to the licensing agreements entered into by the new entity with content providers. Moreover, the scope of the exclusivity was also of concern as in some cases it also included technical platforms other than the satellite.

Another concern was linked to the too strong bargaining power that the new company would have had vis-à-vis the content providers. This would have allowed it, amongst others, to oblige content providers to adapt their offers to its own requirements thus possibly preventing potential competition by new entrants. A similar situation would have resulted in the reduction of the choice of programs which would have had an indirect but substantial negative on consumers' welfare.

The failing firm defence

The parties insisted on the critical financial situation of the pay-TV platforms and argued that the unavoidable consequence of such situation would have been the closing of at least one of the platforms present in each market.

The practice of the Commission regarding the so called ‘failing firm defence’ is that its acceptance is made dependant on the following conditions all of which have to be fulfilled:

(i) the acquired undertaking would in the near future be forced out of the market if not taken over by another undertaking; 
(ii) there is no less anticompetitive alternative purchaser

(iii) without the merger the market share of the failing company would in any event be absorbed by the acquirer

(iv) the assets of the acquired company would in any case exit the market 
The Commission considered that these conditions were not met for the following reasons. 

In the first place, the merging entities were part of groups with a worldwide dimension which did not risk to abandon the market for financial reasons. Accordingly, the Commission considered to be in the presence of no more than a mere ‘failing division defence’, similar to arguments rejected in other cases.
 As regards the other conditions, the Commission considered that the information at its disposal was not sufficient in order to find that these conditions were met. 
 
The remedies

The remedies imposed on the new entity were aimed at: first, ensuring other operators access to the inputs considered necessary for entry in the Italian pay-TV market. These inputs were, in the first place, premium content such as valuable sports rights and films. Access to this input was secured by means of limitations to the scope and duration of exclusivity agreements between the new entity and premium content providers as well as by the establishment of sub-licensing schemes to the advantage of actual and potential competitors. 

In particular, the duration of the exclusivity attached to future agreements entered into by the new entity and premium content providers (film producers and football clubs) was limited at 3 years for films and 2 years for football. Moreover, a unilateral termination right was granted to film producers and football clubs with regard to ongoing exclusive contracts.

The exclusivity attached to premium content was also limited in its scope. The new merged entity was in fact limited in the range of technical platforms for which it could have acquired exclusive rights on premium content. The new entity was therefore forced to waive exclusive rights, as well as any other protection rights, with respect to all platforms other than DTH. 
The merged entity was also forced to sublicense its rights by making an unbundled and non-exclusive offer for the right to distribute its premium contents on platforms other than DTH. It was decided that the price for the so called wholesale offer was to be determined on the basis of the ‘retail minus’ principle and its implementation would have implied account separation and cost allocation between wholesale and retail operations of the platform. 

The second input on which the new entity was to give access was its infrastructures. The new entity was in fact obliged to grant third parties access to its satellite platform under equitable, non-discriminatory and cost-oriented terms. The obligation was extended to the supply of technical services that are necessary and instrumental to a pay-TV offer.

The new entity was also requested to implement separate accounts for all the activities arising from the services related to the access to platform.

In the same context, the new entity was also forced to divest its terrestrial broadcasting activities. In particular the remedies imposed the divestiture of Telepiù’s digital and analogue terrestrial broadcasting assets and the commitment not to engage into any terrestrial activity in the future.

Conclusion

The decision in the Newscorp/Telepiù case is one of the main chapters of the Commission’s competition policy in respect of the Media sector. The situation that would have been created by the merger, in fact, illustrates the most frequent ‘impediments’ to competition which have come under the scrutiny of the Commission during the past years, in merger as well as in antitrust media cases.
This decision, moreover, has had the merit of allowing a particularly incisive intervention on the functioning of the relevant markets thus de facto bringing the Commission to exercise quasi regulatory powers. Whether these powers have been used adequately and whether the results have been satisfactory is a question that is highly debated in these days three and half years from the adoption of the decision. 

Certainly, it cannot be denied that there have been substantial changes in the competitive scenario and that some of these changes are directly or indirectly related to the effects of the decision.
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