Sector specific regulation // general competition law

I. Importance of the issue:

· It is necessary to talk about the following because in Electronic Communications the borderline is fading, and the National Regulatory Authorities (NRAs) and National Competition Authorities (NCAs) are “converging”. 

· The new Framework for Electronic Communications is highly inspired by antitrust principles (SMPs). 

· There is also a tendency for the NRAs to have ex-post regulatory power as well for settling of disputes, while the NCAs and the Commission has adopted ex-ante based approach by adopting guidelines on certain antitrust rules that may as well concern regulated industries. 

· Furthermore, the notification procedure under Art. 7 of the Framework Directive influenced NCAs to cooperate with NRAs, who are actually and potentially responsible for the notification of markets.

II. Concepts:
Liberalisation: 
The creation of a certain industrial structure wherein competitive forces can work. Also, adoption of processes to ensure that competitive environment can be achieved.

Key elements: 

· Separation of business functions (distribution, generation, transmission, etc)

· Third party access

· Fostering competition

· Effective regulation where competition is not possible

Competition: 
- Rivalry in the marketplace, i.e. rivalry in supplying or acquiring an economic service or good. Sellers compete with other sellers, and buyers with other buyers. In its perfect form, there is competition among numerous small buyers and sellers, none of whom is too large to affect the market as a whole. 
- A market structure where consumers have a choice and economic power. (Market players are obliged to respond to consumer needs on the market. The prices are defined ONLY by demand and supply.)
- A business relation in which two parties compete to gain customers. (Price competition: intense competition in which firms cut retail prices below the other businesses’ in order to win customers.)
Privatization: 
Refers to ownership. I.e.: vesting state-owned companies into private-owned companies, or the transfer of assets or service delivery from the government to the private sector. Sometimes comes along with liberalization.

The connection between the above three can well be presented with the liberalization process in the EU in the sector of electricity where competition was meant to be introduced but the ownership of leading European energy companies – EDF, Vattenfall- partially or entirely remain in the hands of governments. (See: Directive 2003/54/EC)

III. History:

Early capitalist economists argued that supply-and-demand pricing worked better without any regulation or control. Their model of perfect competition was marked by absolute freedom of trade, widespread knowledge of market conditions, easy access of buyers to sellers, and the absence of all action restraining trade by agencies of the state. Under such conditions no single buyer or seller could materially affect the market price of an item. After 1850, practical limitations to competition became evident as industrial and commercial combinations and trade unions arose to hamper it.

A major theme in the history of competition has been the monopoly, which represents a business interest so large that it has the ability to control prices in a given industry. Some governments attempted to impose competition through legislation, as the United States did in the Sherman Act of 1890, which made many monopolistic practices illegal.

Until the mid-20th century, there was widespread government acceptance of the existence of industrial and commercial combinations, together with an effort to apply regulation administered either by the state or by the industries themselves. Governments had accepted the existence of what were considered “practical monopolies,” particularly in the field of public utilities. 

After 1945 regulatory powers were generally concentrated in the hands of governments. Only the US had some significant regulatory commissions. “Regulation” is largely American concept, in Europe, the “industrial policy” was used. Later on the utility-regulators started to grow out and competition authorities/branches of governments started to fully function. In the 1990s, state regulators began to allow competition among some utilities (especially natural-gas and electricity suppliers) in order to bring prices down. This was also a trend in some European countries; Germany, for example, deregulated its electric power industry in 1999.
In Europe, two different types of regulatory models played an important role: (i) The American model of regulatory commissions, and (ii) the British model of independent regulators. With the Thatcher government in 1983, the independent regulators in Europe came to role-play when the UK commenced to liberalise public utilities. 

In 1988 the European Commission made the first efforts with the introduction of the Telecommunications Terminals to coordinate the opening up of various public services. This was possible under Article 90 of the Treaty (this step of the Commission was confirmed by the ECJ).  

IV. Substance:

1. Why do we need regulation?

a. Because free markets can fail to deliver efficient outcomes. There might be discrimination amongst costumers, and also monopoly abuses in retail and wholesale markets, which call for the distribution process to be regulated. 

i. First case: to achieve efficiency

ii. Second case: to stabilize fairness and equity (social goals)

iii. (for example: Liberalisation in telecom has been accompanied by regulatory measures to ensure access to transmission and also, to provide universal service coverage with geographic uniformity)

b. Objective: all regulation should stem from the interest of consumers!

c. Two questions:

1. What is the point of government intervention? (i.e. natural disasters)

2. Should the regulators be safeguarding the interest of competitors? Answer: yes, because of the lack of market forces. Difference between market power and competitor’s power. → Gradually evolving competition.
2. Generally, regulation is linked to liberalisation processes

a. Three phase path: 

i. Early-post privatisation monopoly

ii. Monopoly with limited competition

iii. Fully competitive markets

Hard to genuinely achieve these steps in due order because there is a degree of diversity of competition in different countries and different systems. 

3. Institutionally (regulatory intensity): 
a. First phase: Institution-building and rule-making (prevention of monopoly abuse)

1. Immature market structure

2. Market consists of one totally dominant operator with access to virtually all customers and the ability to control the bottlenecks

b. Second phase: Information raises for the regulatory authorities (introduction of retail market, connection prices, competition rules)

c. Third phase: Competition emerges, regulation becomes light-handed (efficiency and competition directives are introduced)

4. Significances: 

a. Areas where there is a given monopoly structure the monopolist is more likely to behave in an abusive way, therefore more ex-ante regulation is required (with market entry rules and price access well defined)
b. Later as competition develops, it is rather possible to return to ex-post regulation via benchmarking
c. When workable competition exist it is enough to bring into play judgements, decisions, etc. of the competition authority
5. The example of network utilities (Telecommunication, Energy, Water, Gas, Transport)
a. Networks used to belong to a monopoly, the state controlled these monopolies
i. Prices were not excessive
ii. Performance was satisfactory
iii. Public service obligations were fulfilled
b. Competition was introduced, the public authorities had to abolish many rules – exclusive, special rights – and they also had to make sure that the public obligations were fulfilled 
c. At the same time newcomers had to access the networks (also on fair terms)
d. Scarce resources had to be introduced impartially
1. For example: access charges
a. Same charges for competitors as for own downstream filiae
b. Structure must not be established to create a barrier on entry

6. What separates regulation from competition law?

1. Two aspects of public policy
2. The enforcement of competition law involves maintaining equilibrium in a sector where competition has been present, while Regulating is boosting competition where it did not/does not exist
3. Regulation is ex ante, competition is ex post (market abuses)
4. Regulation is constructed, clear; whereas competition is rather ad hoc.
5. Competition applies to broader issues (consumer welfare), that are left out of regulation; regulation is focused on sector specific issues
6. The remedies under sector specific regulation are wider (transparency, pricing practices, accounting methods, etc.), but under competition law they are more effective (hence the harm is larger) 
b. In reality, the borderline is rather unclear
c. In the EU texts, Article 86 provides for regulation – Art. 95 for harmonization 
d. In my opinion, -specialized- regulation should serve as long as there is the danger of distortion of competition by market players in such a way that consumers bear the risk/costs. 
7. Models of regulators in Europe by sectors

a. Energy: Generally independent, at least for electricity
b. Railways: Generally administrative regulation
c. Postal services: Often administrative, sometimes independent - linked with Telecom
d. Telecommunications (Electronic communications): Independent
8. Simon Cowan’s suggestion for regulations in the future

a. Combat operators’ tendency to underinvest
b. Focus on relative prices in each sectors
c. Eliminate the risk of collusion on the markets
9. Some examples where the competition issues were severely muddled up with regulatory objectives

a. Access to networks (wholesale level)
i. Indication: Useful in dealing with persistent network monopoly
ii. This now appears in the Art. 12. of the Access Directive of 19/2002/EC –alongside with previous directives on Access (1998), Interconnection (1997), Leased Line (1992), Local Loop Unbundling regulation (2000)
iii. But previous competition law cases (Article 82: IBM, IMS-saga or Section 2 of Sherman Act – Terminal Railroad, Alpine Skiing) has touched upon the issue. 
b. Non discrimination (vertically integrated company) 

i. Indication: Partial remedy against margin squeeze

ii. Art. 10. of the Access Directive of 19/2002/EC – equivalent conditions under equivalent circumstances to undertakings providing equivalent services.
iii. Belgacom case from 1997 – the refusal to provide on reasonable terms, data about costumers of telephone services to a new entrant could amount to an abuse of dominant position within Art. 82. 
What do the Commission and the ECJ say about parallel application of Regulation and Competition Law?
 

1. YES, they can be applied together

a. Guidelines on the application of Competition rules to Telecommunications (1991) – rather for interest
b. Case C-359/95 Ladbroke, paragraph 34. 
“Articles 85 and 86 may apply, however, if it is found that the national legislation (i.e.: sector specific regulation) does not preclude undertakings from engaging in autonomous conduct which prevents, restricts or distorts competition (Joined Cases 209/78 to 215/78 and 218/78 Van Landewyck and Others v Commission [1980] ECR 3125; Joined Cases 240/82 to 242/82, 261/82, 262/82, 268/82 and 269/82 Stichting Sigarettenindustrie and Others v Commission [1985] ECR 3831; and Case C-219/95 P Ferriere Nord v Commission [1997] ECR I-0000).”

c. Deutsche Telekom case COMP/37.451

Recital 54. “Contrary to DT's view, however, the Court of Justice of the European Communities and the Court of First Instance of the European Communities have consistently held that the  competition rules may apply where the sector-specific legislation does not preclude the undertakings it governs from engaging in autonomous conduct that prevents, restricts or distorts competition. This is particularly so in the case of complaints submitted to the Commission regarding possible violations of the EU competition rules. In such cases the Commission has a duty to investigate, and if necessary to order appropriate remedies.
Recital 57. This decision concerns abuse by DT in the form of a margin squeeze generated by a disproportion between wholesale charges and retail charges for access to the local network. The charges in both cases are subject to sector-specific regulation (see recitals 17 et seq. and 31 et seq.), but DT has a commercial discretion which would allow it to restructure its tariffs further so as to reduce or indeed to put an end to the margin squeeze (see recital 163 et seq.). The margin squeeze therefore constitutes the imposition of unfair selling prices within the meaning Article 82(a) of the Treaty.” 
(OJ 2003 L 263/9)

2. US: Trinko case (Verizon Comm., Inc. v Law Offices of Curtis Trinko, LLP. 13 January 2004, 540 US)

Applying antitrust rules to network based sector with specific regulation is “not without problems”. Might impair competition in the long run and could also therefore be counter-productive.

3. Gradual convergence between competition and sector specific regulation is considered to be attractive. Furthermore, on markets (market segments) where there is no bottleneck, progressive withdrawal of regulation is desirable. However, this withdrawal should be accompanied by increasing reliance on competition law principles. 

4. All issues at EU level have to be regulated with special focus on Article 81 and 82, hence the principle of free market competition being one of the principles of the Community. It is not a question of competence between DG Infosoc and DG Comp. Article 81 forbids all agreements affecting trade between MSs, which have a negative effect on competition. Same goes for Art. 82.
 

a. PROBLEMS

1. Requiring owners of networks to share access to it facilities may foster competition at product level but discourages the owner of the network from inventions. (→ future investments) If the incumbent knows that it has to share its facilities might not invest in R&D. (→ WRONG)

2. Free-rider problem (Second firms will also have less incentive to invest) (→ not necessarily WRONG) 

3. Short term consumer welfare – long tern consumer welfare (→ WRONG in most of the cases)

4. Access-based policy (grants access in order to achieve consumer choice)– infrastructure-based policy (Allows temporary monopoly position)

5. “Supreme evil of antitrust: collusion” in Trinko 

6. Problem of dominance/abusive behaviour (based on case law) – Does not necessarily fit the Oligopolistic markets, may lead to mis-conceptualization (→ both unilateral and coordinated effects) (→ most of the times GOOD argument, but SMP)

Annex 1

Article 86

1. In the case of public undertakings and undertakings to which Member States grant special or exclusive rights, Member States shall neither enact nor maintain in force any measure contrary to the rules contained in this Treaty, in particular to those rules provided for in Article 12 and Articles 81 to 89.

2. Undertakings entrusted with the operation of services of general economic interest or having the character of a revenue-producing monopoly shall be subject to the rules contained in this Treaty, in particular to the rules on competition, in so far as the application of such rules does not obstruct the performance, in law or in fact, of the particular tasks assigned to them. The development of trade must not be affected to such an extent as would be contrary to the interests of the Community.

3. The Commission shall ensure the application of the provisions of this Article and shall, where necessary, address appropriate directives or decisions to Member States.

Article 95

1. By way of derogation from Article 94 and save where otherwise provided in this Treaty, the following provisions shall apply for the achievement of the objectives set out in Article 14. The Council shall, acting in accordance with the procedure referred to in Article 251 and after consulting the Economic and Social Committee, adopt the measures for the approximation of the provisions laid down by law, regulation or administrative action in Member States which have as their object the establishment and functioning of the internal market.

2. Paragraph 1 shall not apply to fiscal provisions, to those relating to the free movement of persons nor to those relating to the rights and interests of employed persons.

3. The Commission, in its proposals envisaged in paragraph 1 concerning health, safety, environmental protection and consumer protection, will take as a base a high level of protection, taking account in particular of any new development based on scientific facts. Within their respective powers, the European Parliament and the Council will also seek to achieve this objective.

4. If, after the adoption by the Council or by the Commission of a harmonisation measure, a

Member State deems it necessary to maintain national provisions on grounds of major needs referred to in Article 30, or relating to the protection of the environment or the working environment, it shall notify the Commission of these provisions as well as the grounds for maintaining them.

5. Moreover, without prejudice to paragraph 4, if, after the adoption by the Council or by the

Commission of a harmonisation measure, a Member State deems it necessary to introduce national provisions based on new scientific evidence relating to the protection of the environment or the working environment on grounds of a problem specific to that Member State arising after the adoption of the harmonisation measure, it shall notify the Commission of the envisaged provisions as well as the grounds for introducing them.

6. The Commission shall, within six months of the notifications as referred to in paragraphs 4 and 5, approve or reject the national provisions involved after having verified whether or not they are a means of arbitrary discrimination or a disguised restriction on trade between Member States and whether or not they shall constitute an obstacle to the functioning of the internal market. In the absence of a decision by the Commission within this period the national provisions referred to in paragraphs 4 and 5 shall be deemed to have been approved.

When justified by the complexity of the matter and in the absence of danger for human health, the Commission may notify the Member State concerned that the period referred to in this paragraph may be extended for a further period of up to six months.

7. When, pursuant to paragraph 6, a Member State is authorised to maintain or introduce national provisions derogating from a harmonisation measure, the Commission shall immediately examine whether to propose an adaptation to that measure.

8. When a Member State raises a specific problem on public health in a field which has been the subject of prior harmonisation measures, it shall bring it to the attention of the Commission which shall immediately examine whether to propose appropriate measures to the Council.

9. By way of derogation from the procedure laid down in Articles 226 and 227, the Commission and any Member State may bring the matter directly before the Court of Justice if it considers that another Member State is making improper use of the powers provided for in this Article.

10. The harmonisation measures referred to above shall, in appropriate cases, include a safeguard clause authorising the Member States to take, for one or more of the non-economic reasons referred to in Article 30, provisional measures subject to a Community control procedure.

� Very interesting reading on this is available: McAfee et al: What is a barrier to entry? June, 2003, Working Paper


� Pierre Larouche: Competition Law and Regulation in European Telecommunications. Hart publishing, 2000


� Further on this issue: J. Torngren: The Future of EC Regulatory Institutions. In: Colin Scott et al, ed.: The future of EC Telecommunications Law, Bundesanzeiger, Köln, 1996, chapter 10.
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