JUDGMENT OF THE COURT

6 January 2004 

(Appeals - Competition - Parallel imports - Article 85(1) of the EC Treaty (now Article 81(1) EC) - Meaning of agreement between undertakings - Proof of the existence of an agreement - Market in pharmaceutical products) 

In Joined Cases C-2/01 P and C-3/01 P, 

Bundesverband der Arzneimittel-Importeure eV, , 

appellant, 

supported by 

European Association of Euro Pharmaceutical Companies (EAEPC),  

intervener at the appeal stage,

Commission of the European Communities, 

appellant,

supported by 

Kingdom of Sweden, 
and by European Association of Euro Pharmaceutical Companies (EAEPC), 

interveners at the appeal stage, 

the other parties to the proceedings being: 

Bayer AG, 

applicant at first instance,

and European Federation of Pharmaceutical Industries' Associations, 

intervener at first instance, 

Judgment

1. 

By two applications lodged at the Court Registry on 5 January 2001, the Bundesverband der Arzneimittel-Importeure eV (BAI) and the Commission of the European Communities lodged an appeal under Article 49 of the EC Statute of the Court of Justice against the judgment of the Court of First Instance of 26 October 2000 in Case T-41/96 Bayer v Commission [2000] ECR II-3383 (the judgment under appeal) by which the Court annulled Commission Decision 96/478/EC of 10 January 1996 relating to a proceeding under Article 85 of the EC Treaty (Case IV/34.279/F3 - ADALAT) (OJ 1996 L 201, p. 1; the contested decision). 

Background to the dispute 

2. 

The facts underlying the dispute are set out in the judgment under appeal as follows: 

1 The applicant, Bayer AG (hereinafter Bayer or the Bayer Group), is the parent company of one of the main European chemical and pharmaceutical groups and has a presence through its national subsidiaries in all the Member States of the Community. For many years, it has manufactured and marketed under the trade name Adalat or Adalate a range of medicinal preparations whose active ingredient is nifedipine, designed to treat cardio-vascular disease. 

2 In most Member States, the price of Adalat is directly or indirectly fixed by the national health authorities. Between 1989 and 1993, the prices fixed by the Spanish and French health services were, on average, 40% lower than prices in the United Kingdom. 

3 Because of those price differences, wholesalers in Spain exported Adalat to the United Kingdom from 1989 onwards. French wholesalers followed suit as from 1991. According to Bayer, sales of Adalat by its British subsidiary, Bayer UK, fell by almost half between 1989 and 1993 on account of the parallel imports, entailing a loss in turnover of DEM 230 million for the British subsidiary, representing a loss of revenue to Bayer of DEM 100 million. 

4 Faced with that situation, the Bayer Group changed its delivery policy, and began to cease fulfilling all of the increasingly large orders placed by wholesalers in Spain and France with its Spanish and French subsidiaries. That change took place in 1989 for orders received by Bayer Spain and in the fourth quarter of 1991 for those received by Bayer France. 

The contested decision 

3. 

Following complaints by some of the wholesalers concerned, the Commission started an administrative investigation procedure concerning alleged infringements of Article 85(1) of the EC Treaty (now Article 81(1) EC) by the subsidiaries of Bayer in France (Bayer France) and Spain (Bayer Spain). On 10 January 1996, the Commission adopted the contested decision. 

4. 

According to the Commission, Bayer France and Bayer Spain infringed Article 85(1) of the Treaty by imposing an export ban as part of their commercial relations with their respective wholesalers. It maintains that such an agreement constituted an appreciable restriction of competition and had an equally appreciable effect on trade between Member States (points 155 to 199 of the contested decision). 

5. 

More particularly, the Commission has deduced the existence of that export ban from its analysis of Bayer's conduct, and especially from the existence of a system of identifying exporting wholesalers and applying successive reductions in the volumes delivered to them by Bayer France and Bayer Spain if the wholesalers concerned were exporting all or part of the medicinal products supplied to them. 

The procedure before the Court of First Instance and the judgment under appeal 

13. 

By application lodged at the Registry of the Court of First Instance on 22 March 1996, Bayer brought an action for the annulment of the contested decision. 

16. 

In the judgment now under appeal, the Court of First Instance annulled the contested decision and ordered the Commission to pay Bayer's costs on the ground that it had incorrectly assessed the facts of the case and made an error in the legal assessment of those facts by holding it to be established that there was a meeting of minds between Bayer and the wholesalers referred to in that decision, which justified the conclusion that there was an agreement within the meaning of Article 85(1) of the Treaty, designed to prevent or limit exports of Adalat from France and Spain to the United Kingdom. 

17. 

In reaching that conclusion, the Court of First Instance began by summarising, in paragraphs 66 to 72 of the judgment under appeal, the case-law concerning the concept of an agreement within the meaning of Article 85(1) of the Treaty, especially where such an agreement is found to exist on the strength of apparently unilateral conduct of the manufacturer. In that regard, the Court emphasised in particular that, where a decision on the part of a manufacturer constitutes unilateral conduct of the undertaking, that decision escapes the prohibition in Article 85(1) of the Treaty (paragraph 66). It continued by stating that a distinction should be drawn between cases in which an undertaking has adopted a genuinely unilateral measure, and thus without the express or implied participation of another undertaking, and those in which the unilateral character of the measure is merely apparent. Whilst the former do not fall within Article 85(1) of the Treaty, the latter must be regarded as revealing an agreement between undertakings and may therefore fall within the scope of that article. That is the case, in particular, with practices and measures in restraint of competition which, though apparently adopted unilaterally by the manufacturer in the context of its contractual relations with its dealers, nevertheless receive at least the tacit acquiescence of those dealers (paragraph 71). 

18. 

In that context, and faced with the statement by Bayer that, although it had introduced a unilateral policy designed to reduce parallel imports, it had never planned or imposed an export ban, the Court of First Instance took the view that in order to determine whether the Commission [had] established to the requisite legal standard the existence of a concurrence of wills between the parties concerning the limitation of parallel exports, it [was] necessary to consider whether, as [Bayer] maintains, the Commission [had] wrongly assessed the respective intentions of Bayer and the wholesalers (paragraph 77 of the judgment under appeal). 

The pleas in law concerning the concept of an agreement within the meaning of Article 85(1) of the Treaty 

64. 

Both BAI and the Commission criticise the excessively restrictive legal assessment on the basis of which the Court of First Instance held that there was no agreement concerning an export ban falling within the scope of Article 85(1) of the Treaty. 

General observations on the approach of the Court of First Instance to the concept of an agreement within the meaning of Article 85(1) of the Treaty 

70. 

The attempt to use Article 85(1) of the Treaty to penalise an undertaking not in a dominant position which decides to refuse deliveries to wholesalers, in order to prevent them from making parallel exports, clearly disregards the necessary conditions for applying Article 85 and the general system of the Treaty. Under that system, measures adopted by a Member State which prevent parallel exports are indeed prohibited by Article 30 of the Treaty, but unilateral measures taken by private undertakings are subject to restrictions, by virtue of the principles of that Treaty, only if the undertaking in question occupies a dominant position on the market, within the meaning of Article 86 of the Treaty, which is not the case here. 

71. 

It is in that context that the Court must examine the various pleas alleging an unduly restrictive interpretation by the Court of First Instance of the concept of an agreement within the meaning of Article 85(1) of the Treaty. 

The need for a system of monitoring and penalties as a precondition for finding an agreement concerning an export ban 

Findings of the Court 

78. 

In these pleas, the appellants argue that the Court of First Instance was wrong to hold that, as a necessary condition for there to be an agreement within the meaning of Article 85(1) of the Treaty, Bayer had to have implemented a system for monitoring the final destination of consignments of Adalat and penalising exporting wholesalers. 

79. 

However, it does not in any way appear from the judgment under appeal that the Court of First Instance did hold that there could not be an agreement on an export ban unless there were such a system of monitoring and penalties on wholesalers. 

85. 

In Sandoz, the manufacturer had sent invoices to its suppliers carrying the express words export prohibited, which had been tacitly accepted by the suppliers (see paragraph 23 of this judgment). The Court could therefore hold that there was an agreement prohibited by Article 85(1), without being required to seek proof of that in the existence of a system of subsequent monitoring. 
101. 

However, such an agreement cannot be based on what is only the expression of a unilateral policy of one of the contracting parties, which can be put into effect without the assistance of others. To hold that an agreement prohibited by Article 85(1) of the Treaty may be established simply on the basis of the expression of a unilateral policy aimed at preventing parallel imports would have the effect of confusing the scope of that provision with that of Article 86 of the Treaty. 

102. 

For an agreement within the meaning of Article 85(1) of the Treaty to be capable of being regarded as having been concluded by tacit acceptance, it is necessary that the manifestation of the wish of one of the contracting parties to achieve an anti-competitive goal constitute an invitation to the other party, whether express or implied, to fulfil that goal jointly, and that applies all the more where, as in this case, such an agreement is not at first sight in the interests of the other party, namely the wholesalers. 

The plea in law that the Court of First Instance wrongly took the genuine wishes of the wholesalers into account 

Findings of the Court 

118. 

On the substance, it should be recalled that the Court of First Instance set out from the general principle that in order for there to be an agreement within the meaning of Article 85(1) of the Treaty it is sufficient that the undertakings in question should have expressed their joint intention to conduct themselves on the market in a specific way (paragraph 67 of the judgment under appeal). Having concluded, when examining the alleged intention of Bayer to impose an export ban, that the latter had not imposed such a ban, the Court of First Instance proceeded to make an analysis of the wholesalers' conduct in order to determine whether there was nevertheless an agreement prohibited by Article 85(1) of the Treaty. 

119. 

In that context, it first rejected the argument that an agreement was established by reason of a tacit acceptance by the wholesalers of the alleged export ban, since, as it had just held, the Commission had not sufficiently established in law either that Bayer had imposed such a ban or that the supply of medicinal products was conditional on compliance with that alleged ban (see paragraphs 119 and 122 of the judgment under appeal). 

120. 

In those circumstances, the Court of First Instance went on to examine whether having regard to the actual conduct of the wholesalers following the adoption by the applicant of its new policy of restricting supplies, the Commission could legitimately conclude that they acquiesced in that policy (paragraph 124 of the judgment under appeal). 

121. 

The Court of First Instance thus sought to determine whether, in the absence of an export ban, the wholesalers nevertheless shared the intention of Bayer to prevent parallel imports. In the context of that analysis, the Court of First Instance did not make any error of law by referring to the genuine wishes of the wholesalers to continue ordering medicinal products for export and for the needs of the national market. 

122. 

In any event, as the Advocate General points out in point 108 of his Opinion, the plea concerning the absence of a meeting of minds presupposes that there was a declared intention on the part of the wholesalers to join in with the intention of Bayer to prevent parallel imports. However, as has been pointed out in paragraphs 52 and 53 of this judgment, the Court of First Instance held that the documents supplied by the Commission do not establish that the wholesalers wished to give Bayer the impression that, in response to its declared wish, they were proposing to reduce their orders to a given level. 

123. 

The wholesalers' strategy was, on the contrary, by distributing orders for export amongst the various branches, to make Bayer believe that the needs of the national markets had grown. Far from establishing the existence of a meeting of minds, that strategy merely constituted an attempt by the wholesalers to turn to their advantage the application of Bayer's unilateral policy, the implementation of which did not depend on their cooperation. 

124. 

It follows that the Court must dismiss as unfounded the plea that the Court of First Instance was wrong to find a lack of concordance between the wishes of Bayer and the wishes of the wholesalers concerning Bayer's policy seeking to reduce parallel imports. 

The need for subsequent acquiescence with measures forming part of continuous business relations governed by pre-established general agreements 

Findings of the Court 

140. 

By these pleas, the appellants are seeking to challenge the assessment by the Court of First Instance that the Commission could not effectively rely on the case-law precedents referred to in order to call into question the analysis which led the Court of First Instance to conclude that in this case acquiescence of the wholesalers in Bayer's new policy was not established (paragraph 159 of the judgment under appeal). 

141. 

In that respect, it is important to note that this case raises the question of the existence of an agreement prohibited by Article 85(1) of the Treaty. The mere concomitant existence of an agreement which is in itself neutral and a measure restricting competition that has been imposed unilaterally does not amount to an agreement prohibited by that provision. Thus, the mere fact that a measure adopted by a manufacturer, which has the object or effect of restricting competition, falls within the context of continuous business relations between the manufacturer and its wholesalers is not sufficient for a finding that such an agreement exists. 

142. 

The case of Sandoz concerned an export ban imposed by a manufacturer in the context of continuous business relations with wholesalers. The Court of Justice held that there was an agreement prohibited by Article 85(1) of the Treaty. However, as the Court of First Instance points out in paragraphs 161 and 162 of the judgment under appeal, that conclusion was based upon the existence of an export ban imposed by the manufacturer which had been tacitly accepted by the wholesalers. In that regard, at paragraph 11 of the Sandoz judgment, the Court of Justice held that [t]he repeated orders of the products and the successive payments without protest by the customer of the prices indicated on the invoices, bearing the words export prohibited, constituted a tacit acquiescence on the part of the latter in the clauses stipulated in the invoice and the type of commercial relations underlying the business relations between Sandoz PF and its clientele. The existence of a prohibited agreement in that case therefore rested not on the simple fact that the wholesalers continued to obtain supplies from a manufacturer which had shown its intention to prevent exports, but on the fact that an export ban had been imposed by the manufacturer and tacitly accepted by the wholesalers. Therefore, the appellants cannot usefully rely on the Sandoz judgment in support of their plea that the Court of First Instance erred in law by requiring acquiescence of the wholesalers in the measures imposed by the manufacturer. 

143. 

Nor can the appellants rely on AEG, Ford and BMW v ALD, arguing that business relations in the wholesale trade in pharmaceutical products are comparable to a selective distribution system such as that which was at issue in those cases. As has been stated in paragraph 141 of this judgment, the relevant question is that of the existence of an agreement within the meaning of Article 85(1) of the Treaty. 

144. 

As has been stated in paragraph 106 of this judgment, in the AEG and Ford judgments the need to demonstrate the existence of an agreement within the meaning of Article 85(1) of the Treaty was not at issue. The existence of an agreement capable of infringing that provision having already been established, the question raised was whether the measures adopted by the manufacturer formed part of that agreement and therefore had to be taken into account when examining the compatibility of that agreement with Article 85(1). In that regard, the Court of First Instance rightly pointed out that, in those judgments, the Court of Justice had held that, at the time of a distributor's admission, its authorisation was based on its adherence to the policy pursued by the manufacturer (see paragraph 170 of the judgment under appeal). 

145. 

A similar analysis must be drawn from the judgment in BMW v ALD, in which the question was whether Article 85(1) of the EEC Treaty must be interpreted as [prohibiting] a motor vehicle manufacturer which sells its vehicles through a selective distribution system from agreeing with its authorised dealers that they are not to supply vehicles to independent leasing companies where, without granting an option to purchase, those companies make them available to lessees residing or having their seat outside the contract territory of the authorised dealer in question, or from calling on such dealers to act in such a way (paragraph 14). 

146. 

It follows that the Court of First Instance did not make any error in law by holding the case-law relied upon by BAI and the Commission inapplicable to the present case. Therefore, the pleas alleging misapplication of Article 85(1) of the Treaty must be dismissed. 

147. 

Since all the pleas in law raised by BAI and the Commission have been rejected as inadmissible or unfounded, the appeals must be dismissed. 

