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Parties

IN THE JOINED CASES 6 AND 7/73 
INSTITUTO CHEMIOTERAPICO ITALIANO SPA, REPRESENTED BY MR J . J . A . ELLIS, ADVOCATE AT THE HOGE RAAD, THE NETHERLANDS, 

AND 

COMMERCIAL SOLVENTS CORPORATION, REPRESENTED BY MR B . H . TER KUILE, ADVOCATE AT THE HOGE RAAD, THE NETHERLANDS, WITH AN ADDRESS FOR SERVICE IN LUXEMBOURG IN THE CHAMBERS OF MR JACQUES LOESCH, 2 RUE GOETHE, APPLICANTS, 

V 

COMMISSION OF THE EUROPEAN COMMUNITIES, REPRESENTED BY ITS LEGAL ADVISERS B . VAN DER ESCH AND A . MARCHINI-CAMIA, ACTING AS AGENTS, WITH AN ADDRESS FOR SERVICE IN LUXEMBOURG IN THE CHAMBERS OF ITS LEGAL ADVISER, MR EMILE REUTER, 4 BOULEVARD ROYAL, DEFENDANT, 

Subject of the case

IN APPLICATION FOR ANNULMENT OF DECISION NO 72/457/EEC OF THE COMMISSION OF 14 DECEMBER 1972 ( OJ L 299, P . 51 OF 31 . 12 . 1972 ), TAKEN PURSUANT TO ARTICLE 86 OF THE EEC TREATY, 
Grounds

1 IT IS ESTABLISHED THAT AFTER CONFERRING WITH COMMERCIAL SOLVENTS CORPORATION, A COMPANY INCORPORATED UNDER THE LAW OF THE STATE OF MARYLAND, HAVING ITS PRINCIPAL OFFICE IN THE CITY AND STATE OF NEW YORK ( HEREINAFTER CALLED 'CSC '), ISTITUTO CHEMIOTERAPICO ITALIANO OF MILAN ( HEREINAFTER CALLED 'ISTITUTO ') STATED THAT IT WAS UNABLE TO SUPPLY AMINOBUTANOL TO LABORATORIO CHIMICO FARMACEUTICO GIORGIO ZOJA ( HEREINAFTER CALLED 'ZOJA '), TO WHOM DURING THE YEARS 1966-1970 IT HAD SUPPLID LARGE QUANTITIES AS A RAW MATERIAL FOR THE MANUFACTURE OF ETHAMBUTOL . 
2 FOLLOWING ZOJA'S APPLICATION TO THE COMMISSION FOR A FINDING THAT THERE HAD BEEN AN INFRINGEMENT OF ARTICLES 85 AND 86 OF THE EEC TREATY, THE LATTER BY LETTER DATED 25 APRIL 1972 INITIATED UNDER ARTICLE 3 OF REGULATION NO 17/62 THE PROCEDURE FOR ALLEGED INFRINGEMENT OF ARTICLE 86 OF THE TREATY AGAINST CSC AND ISTITUTO BY SERVING ON THEM NOTICE OF OBJECTIONS UNDER ARTICLE 19 OF REGULATION NO 17/62 AND ARTICLE 3 OF REGULATION NO 19/63 . 

3 BY DECISION DATED 14 DECEMBER 1972 ( OJ L 299 1972, P . 51 ET SEQ .) THE COMMISSION FOUND THAT CSC AND ISTITUTO HAD INFRINGED ARTICLE 86 BY STOPPING SUPPLIES TO ZOJA OF RAW MATERIAL FOR THE MANUFACTURE OF ETHAMBUTOL FROM NOVEMBER 1970 . 

4 IT THEREFORE ADOPTED THE MEASURES WHICH IT CONSIDERED NECESSARY TO PUT AN END TO THE INFRINGEMENT AND IMPOSED A FINE OF 200 000 UNITS OF ACCOUNT JOINTLY AND SEVERALLY ON THE APPLICANTS . 

5 BY APPLICATIONS FILED AT THE REGISTRY ON 17 FEBRUARY 1973 ISTITUTO AND CSC APPLID FOR THE ANNULMENT OF THIS DECISION . SINCE FOR THE PURPOSE OF THE PROCEEDINGS THE TWO CASES WERE JOINED BY ORDER OF 8 MAY 1973, IT IS APPROPRIATE TO GIVE A SINGLE JUDGMENT IN THE LANGUAGE OF CASE 7/73 . 

I - THE APPLICATION OF ARTICLE 86 

6 IT IS ESTABLISHED THAT IN 1962 CSC ACQUIRED 51 PER CENT OF THE VOTING STOCK IN ISTITUTO . CSC HAS 50 PER CENT REPRESENTATION ON THE EXECUTIVE COMMITTEE AND ON THE BOARD OF DIRECTORS OF ISTITUTO . THE CHAIRMAN OF THE BOARD OF DIRECTORS, WHO HAS A CASTING VOTE IN THE EVENT OF VOTES BEING EQUAL, IS ALSO A REPRESENTATIVE OF CSC . THE EXECUTIVE OFFICERS ( CONSIGLIERI DELEGATI ) RESPONSIBLE FOR THE ADMINISTRATION OF ISTITUTO WERE THE SAME PERSONS BEFORE AND AFTER 1962, ALTHOUGH AFTER 1962 THEY HAVE HAD TO OBTAIN THE APPROVAL OF THE EXECUTIVE COMMITTEE FOR INVESTMENTS ABOVE A CERTAIN LEVEL . 

7 CSC MANUFACTURES AND SELLS AMONG OTHER THINGS PRODUCTS BASED ON NITROPARAFFINS, INTER ALIA 1 . NITROPROPANE (' NITROPROPANE ') AND A DERIVATIVE THEREOF 2 . AMINO-1-BUTANOL (' AMINOBUTANOL '), AN INTERMEDIATE PRODUCT FOR THE MANUFACTURE OF ETHAMBUTOL . UNTIL 1970 ISTITUTO ACTED AS A RE-SELLER OF NITROPROPANE AND AMINOBUTANOL PRODUCED BY CSC IN THE UNITED STATES . AT THE BEGINNING OF 1970 CSC DECIDED THAT IT WOULD NO LONGER SUPPLY THE COMMON MARKET WITH THESE PRODUCTS AND INFORMED ISTITUTO THAT THEREAFTER THESE PRODUCTS WOULD BE AVAILABLE ONLY IN SUCH QUANTITIES AS HAD ALREADY BEEN COMMITTED FOR RESALE . SINCE THEN CSC HAS CHANGED ITS POLICY AND SUPPLIED ISTITUTO EXCLUSIVELY WITH DEXTRO-AMINOBUTANOL FOR PROCESSING INTO BULK ETHAMBUTOL FOR SALE IN THE EEC AND ELSEWHERE AND FOR ITS OWN NEEDS, SINCE ISTITUTO HAD MEANWHILE DEVELOPED ITS OWN SPECIALITIES BASED ON ETHAMBUTOL . 

8 IT IS NECESSARY THEREFORE TO EXAMINE IN TURN THE QUESTIONS 

( A ) WHETHER THERE IS A DOMINANT POSITION WITHIN THE MEANING OF ARTICLE 86, 

( B ) WHICH MARKET MUST BE CONSIDERED TO DETERMINE THE DOMINANT POSITION, 

( C ) WHETHER THERE HAS BEEN ANY ABUSE OF SUCH A POSITION, 

( D ) WHETHER SUCH ABUSE MAY AFFECT TRADE BETWEEN MEMBER STATES AND 

( E ) WHETHER THE APPLICANTS HAVE IN FACT ACTED AS AN ECONOMIC UNIT . 

THE COMPLAINTS OF INFRINGEMENT OF THE RULES OF PROCEDURE AND INSUFFICIENT GROUNDS FOR THE DECISION WILL BE EXAMINED IN THIS CONTEXT . 

( A ) DOMINANT POSITION 

9 THE APPLICANTS DISPUTE THE FINDINGS IN THE DECISION IN QUESTION ACCORDING TO WHICH THE CSC-ISTITUTO GROUP 'HAS A DOMINANT POSITION IN THE COMMON MARKET FOR THE RAW MATERIAL NECESSARY FOR THE MANUFACTURE OF ETHAMBUTOL', ON THE BASIS THAT IT HAS 'A WORLD MONOPOLY IN THE PRODUCTION AND SALE OF NITROPROPANE AND AMINOBUTANOL '. 

… 

16 IT IS NOT DISPUTED THAT THE LARGE MANUFACTURERS OF ETHAMBUTOL ON THE WORLD MARKET, THAT IS TO SAY CSC ITSELF, ISTITUTO, AMERICAL CYANAMID AND ZOJA USE RAW MATERIAL MANUFACTURED BY CSC . COMPARED WITH THE MANUFACTURE AND SALE OF ETHAMBUTOL BY THESE UNDERTAKINGS, THOSE OF THE FEW OTHER MANUFACTURERS ARE OF MINOR IMPORTANCE . THE COMMISSION WAS THEREFORE ENTITLED TO CONCLUDE 'THAT IN THE PRESENT CONDITIONS OF ECONOMIC COMPETITION IT IS NOT POSSIBLE TO HAVE RECOURSE ON AN INDUSTRIAL SCALE TO METHODS OF MANUFACTURE OF ETHAMBUTOL BASED ON THE USE OF DIFFERENT RAW MATERIALS '. 

18 FOR THE SAME REASONS THE REQUEST MADE DURING THE COURSE OF THE PRESENT PROCEEDINGS MUST BE REJECTED, SINCE THE FACT THAT CSC HAD A DOMINANT POSITION ON THE WORLD MARKET IN THE PRODUCTION AND SALE OF THE RAW MATERIAL IN QUESTION HAS BEEN SUFFICIENTLY ESTABLISHED IN LAW 

( C ) ABUSE OF THE DOMINANT POSITION 

23 THE APPLICANTS STATE THAT THEY OUGHT NOT TO BE HELD RESPONSIBLE FOR STOPPING SUPPLIES OF AMINOBUTANOL TO ZOJA FOR THIS WAS DUE TO THE FACT THAT IN THE SPRING OF 1970 ZOJA ITSELF INFORMED ISTITUTO THAT IT WAS CANCELLING THE PURCHASE OF LARGE QUANTITIES OF AMINOBUTANOL WHICH HAD BEEN PROVIDED FOR IN A CONTRACT THEN IN FORCE BETWEEN ISTITUTO AND ZOJA . WHEN AT THE END OF 1970 ZOJA AGAIN CONTACTED ISTITUTO TO OBTAIN THIS PRODUCT, THE LATTER WAS OBLIGED TO REPLY, AFTER CONSULTING CSC, THAT IN THE MEANTIME CSC HAD CHANGED ITS COMMERCIAL POLICY AND THAT THE PRODUCT WAS NO LONGER AVAILABLE . THE CHANGE OF POLICY BY CSC WAS, THEY CLAIM, INSPIRED BY A LEGITIMATE CONSIDERATION OF THE ADVANTAGE THAT WOULD ACCRUE TO IT OF EXPANDING ITS PRODUCTION TO INCLUDE THE MANUFACTURE OF FINISHED PRODUCTS AND NOT LIMITING ITSELF TO THAT OF RAW MATERIAL OR INTERMEDIATE PRODUCTS . IN PURSUANCE OF THIS POLICY IT DECIDED TO IMPROVE ITS PRODUCT AND NO LONGER TO SUPPLY AMINOBUTANOL SAVE IN RESPECT OF COMMITMENTS ALREADY ENTERED INTO BY ITS DISTRIBUTORS . 

24 IT APPEARS FROM THE DOCUMENTS AND FROM THE HEARING THAT THE SUPPLIERS OF RAW MATERIAL ARE LIMITED, AS REGARDS THE EEC, TO ISTITUTO, WHICH, AS STATED IN THE CLAIM BY CSC, STARTED IN 1968 TO DEVELOP ITS OWN SPECIALITIES BASED ON ETHAMBUTOL, AND IN NOVEMBER 1969 OBTAINED THE APPROVAL OF THE ITALIAN GOVERNMENT NECESSARY FOR THE MANUFACTURE AND IN 1970 STARTED MANUFACTURING ITS OWN SPECIALITIES . WHEN ZOJA SOUGHT TO OBTAIN FURTHER SUPPLIES OF AMINOBUTANOL, IT RECEIVED A NEGATIVE REPLY . CSC HAD DECIDED TO LIMIT, IF NOT COMPLETELY TO CEASE, THE SUPPLY OF NITROPROPANE AND AMINOBUTANOL TO CERTAIN PARTIES IN ORDER TO FACILITATE ITS OWN ACCESS TO THE MARKET FOR THE DERIVATIVES . 

25 HOWEVER, AN UNDERTAKING BEING IN A DOMINANT POSITION AS REGARDS THE PRODUCTION OF RAW MATERIAL AND THEREFORE ABLE TO CONTROL THE SUPPLY TO MANUFACTURERS OF DERIVATIVES, CANNOT, JUST BECAUSE IT DECIDES TO START MANUFACTURING THESE DERIVATIVES ( IN COMPETITION WITH ITS FORMER CUSTOMERS ) ACT IN SUCH A WAY AS TO ELIMINATE THEIR COMPETITION WHICH IN THE CASE IN QUESTION, WOULD AMOUNT TO ELIMINATING ONE OF THE PRINCIPAL MANUFACTURERS OF ETHAMBUTOL IN THE COMMON MARKET . SINCE SUCH CONDUCT IS CONTRARY TO THE OBJECTIVES EXPRESSED IN ARTICLE 3 ( F ) OF THE TREATY AND SET OUT IN GREATER DETAIL IN ARTICLES 85 AND 86, IT FOLLOWS THAT AN UNDERTAKING WHICH HAS A DOMINANT POSITION IN THE MARKET IN RAW MATERIALS AND WHICH, WITH THE OBJECT OF RESERVING SUCH RAW MATERIAL FOR MANUFACTURING ITS OWN DERIVATIVES, REFUSES TO SUPPLY A CUSTOMER, WHICH IS ITSELF A MANUFACTURER OF THESE DERIVATIVES, AND THEREFORE RISKS ELIMINATING ALL COMPETITION ON THE PART OF THIS CUSTOMER, IS ABUSING ITS DOMINANT POSITION WITHIN THE MEANING OF ARTICLE 86 . IN THIS CONTEXT IT DOES NOT MATTER THAT THE UNDERTAKING CEASED TO SUPPLY IN THE SPRING OF 1970 BECAUSE OF THE CANCELLATION OF THE PURCHASES BY ZOJA, BECAUSE IT APPEARS FROM THE APPLICANTS' OWN STATEMENT THAT, WHEN THE SUPPLIES PROVIDED FOR IN THE CONTRACT HAD BEEN COMPLETED, THE SALE OF AMINOBUTANOL WOULD HAVE STOPPED IN ANY CASE . 

26 IT IS ALSO UNNECESSARY TO EXAMINE, AS THE APPLICANTS HAVE ASKED, WHETHER ZOJA HAD AN URGENT NEED FOR AMINOBUTANOL IN 1970 AND 1971 OR WHETHER THIS COMPANY STILL HAD LARGE QUANTITIES OF THIS PRODUCT WHICH WOULD ENABLE IT TO REORGANIZE ITS PRODUCTION IN GOOD TIME, SINCE THAT QUESTION IS NOT RELEVANT TO THE CONSIDERATION OF THE CONDUCT OF THE APPLICANTS . 

27 FINALLY CSC STATES THAT ITS PRODUCTION OF NITROPROPANE AND AMINOBUTANOL OUGHT TO BE CONSIDERED IN THE CONTEXT OF NITRATION OF PARAFFIN, OF WHICH NITROPROPANE IS ONLY ONE OF THE DERIVATIVES, AND THAT SIMILARLY AMINOBUTANOL IS ONLY ONE OF THE DERIVATIVES OF NITROPROPANE . THEREFORE THE POSSIBILITIES OF PRODUCING THE TWO PRODUCTS IN QUESTION ARE NOT UNLIMITED BUT DEPEND IN PART ON THE POSSIBLE SALES OUTLETS OF THE OTHER DERIVATIVES . 

28 HOWEVER THE APPLICANTS DO NOT SERIOUSLY DISPUTE THE STATEMENT IN THE DECISION IN QUESTION TO THE EFFECT THAT 'IN VIEW OF THE PRODUCTION CAPACITY OF THE CSC PLANT IT CAN BE CONFIRMED THAT CSC CAN SATISFY ZOJA'S NEEDS, SINCE ZOJA REPRESENTS A VERY SMALL PERCENTAGE ( APPROXIMATELY 5-6 PER CENT ) OF CSC'S GLOBAL PRODUCTION OF NITROPROPANE '. IT MUST BE CONCLUDED THAT THE COMMISSION WAS JUSTIFIED IN CONSIDERING THAT SUCH STATEMENTS COULD NOT BE TAKEN INTO ACCOUNT . 

29 THESE SUBMISSIONS MUST THEREFORE BE REJECTED . 

Decision on costs

Judgment of the Court of 6 April 1995. - Radio Telefis Eireann (RTE) and Independent Television Publications Ltd (ITP) v Commission of the European Communities. - Competition - Abuse of a dominant position - Copyright. - Joined cases C-241/91 P and C-242/91 P. 
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Parties

In Joined Cases C-241/91 P and C-242/91 P, 
Radio Telefis Eireann (RTE), a public authority having its office in Dublin, represented by W. Alexander and G. van der Wal, Advocates, instructed by G.F. McLaughlin, Director of Legal Affairs of Radio Telefis Eireann, and by E. Murphy, Solicitor, with an address for service in Luxembourg at the Chambers of Arendt & Medernach, 8-10 Rue Mathias Hardt (C-241/91 P), 

APPEALS against two judgments of the Court of First Instance of the European Communities (Second Chamber) of 10 July 1991 in Case T-69/89 RTE v Commission [1991] ECR II-485 and in Case T-76/89 ITP v Commission [1991] ECR II-575, seeking to have those judgments set aside, 

the other party to the proceedings being: 

Commission of the European Communities, represented by Julian Currall, of its Legal Service, acting as Agent, and I.S. Forrester, QC, with an address for service in Luxembourg at the office of G. Kremlis, also of the Legal Service, Wagner Centre, Kirchberg, 

supported by 

Magill TV Guide Ltd, having its registered office in Dublin, represented by Gore & Grimes, Solicitors, and J.D. Cooke, SC, with an address for service in Luxembourg at the Chambers of Louis Schiltz, 83 Boulevard Grande-Duchesse Charlotte, 

THE COURT, 

composed of: G.C. Rodríguez Iglesias (Rapporteur), President, F.A. Schockweiler and P.J.G. Kapteyn (Presidents of Chambers), G.F. Mancini, C.N. Kakouris, J.C. Moitinho de Almeida and J.L. Murray, Judges, 

Advocate General: C. Gulmann, 

Registrar: L. Hewlett, Administrator, 

having regard to the Report for the Hearing, 

after hearing oral argument from the parties at the hearing on 1 December 1993, at which Radio Telefis Eireann was represented by W. Alexander and G. van der Wal, Advocates; Independent Television Publications Ltd by A. Tyrrell, QC, R. Strivens, Solicitor, and T. Skinner, Barrister; the Commission by J. Currall, of its Legal Service, and I.S. Forrester, QC; Magill TV Guide Ltd by J.D. Cooke, SC; and Intellectual Property Owners by G.I.F. Leigh, Solicitor, and D. Vaughan, QC, 

after hearing the Opinion of the Advocate General at the sitting on 1 June 1994, 

gives the following Judgment 

Grounds

1 By application lodged at the Court Registry on 19 September 1991, Radio Telefis Eireann ("RTE"), notified of the judgment of the Court of First Instance in Case T-69/89 RTE v Commission [1991] ECR II-485 ("the RTE judgment") on 10 July 1991, the date of judgment, appealed against that judgment on the ground of non-compliance with Community law. 
2 By application lodged at the Court Registry on 19 September 1991, Independent Television Publications Ltd ("ITP"), notified of the judgment of the Court of First Instance of 10 July 1991 in Case T-76/89 ITP v Commission [1991] ECR II-575 ("the ITP judgment") on 12 July 1991, appealed against that judgment on the ground of non-compliance with Community law. 

6 According to the judgments of the Court of First Instance, most households in Ireland and 30% to 40% of households in Northern Ireland can receive television programmes broadcast by RTE, ITV and BBC. 

7 At the material time, no comprehensive weekly television guide was available on the market in Ireland or in Northern Ireland. Each television station published a television guide covering exclusively its own programmes and claimed, under Irish and United Kingdom legislation, copyright protection for its own weekly programme listings in order to prevent their reproduction by third parties. 

8 RTE itself published its own weekly television guide, while ITV did so through ITP, a company established for that purpose. 

9 ITP, RTE and BBC practised the following policy with regard to the dissemination of programme listings. They provided their programme schedules free of charge, on request, to daily and periodical newspapers, accompanied by a licence for which no charge was made, setting out the conditions under which that information could be reproduced. Daily listings and, if the following day was a public holiday, the listings for two days, could thus be published in the press, subject to certain conditions relating to the format of publication. Publication of "highlights" of the week was also authorized. ITP, RTE and the BBC ensured strict compliance with the licence conditions by instituting legal proceedings, where necessary, against publications which failed to comply with them. 

10 Magill TV Guide Ltd ("Magill") attempted to publish a comprehensive weekly television guide but was prevented from doing so by the appellants and the BBC, which obtained injunctions prohibiting publication of weekly television listings. 

11 Magill lodged a complaint with the Commission on 4 April 1986 under Article 3 of Regulation No 17 of the Council of 6 February 1962, the First Regulation implementing Articles 85 and 86 of the Treaty (OJ, English Special Edition 1959-1962, p. 87) ("Regulation No 17") seeking a declaration that the appellants and the BBC were abusing their dominant position by refusing to grant licences for the publication of their respective weekly listings. The Commission decided to initiate a proceeding, at the end of which it adopted Decision 89/205/EEC of 21 December 1988 relating to a proceeding under Article 86 of the EEC Treaty (IV/31.851 ° Magill TV Guide/ITP, BBC and RTE) (OJ 1989 L 78, p. 43) ("the decision"), which was the subject-matter of the proceedings before the Court of First Instance. 

12 In that decision the Commission found that there had been a breach of Article 86 of the EEC Treaty and ordered the three organizations to put an end to that breach, in particular "by supplying ... third parties on request and on a non-discriminatory basis with their individual advance weekly programme listings and by permitting reproduction of those listings by such parties". It was also provided that, if the three organizations chose to grant reproduction licences, any royalties requested should be reasonable. 

15 The Court of First Instance dismissed the appellants' applications and ordered them to pay the costs. 

…

(b) Existence of abuse 

48 With regard to the issue of abuse, the arguments of the appellants and IPO wrongly presuppose that where the conduct of an undertaking in a dominant position consists of the exercise of a right classified by national law as "copyright", such conduct can never be reviewed in relation to Article 86 of the Treaty. 

49 Admittedly, in the absence of Community standardization or harmonization of laws, determination of the conditions and procedures for granting protection of an intellectual property right is a matter for national rules. Further, the exclusive right of reproduction forms part of the author' s rights, so that refusal to grant a licence, even if it is the act of an undertaking holding a dominant position, cannot in itself constitute abuse of a dominant position (judgment in Case 238/87 Volvo, cited above, paragraphs 7 and 8). 

50 However, it is also clear from that judgment (paragraph 9) that the exercise of an exclusive right by the proprietor may, in exceptional circumstances, involve abusive conduct. 

51 In the present case, the conduct objected to is the appellants' reliance on copyright conferred by national legislation so as to prevent Magill ° or any other undertaking having the same intention ° from publishing on a weekly basis information (channel, day, time and title of programmes) together with commentaries and pictures obtained independently of the appellants. 

52 Among the circumstances taken into account by the Court of First Instance in concluding that such conduct was abusive was, first, the fact that there was, according to the findings of the Court of First Instance, no actual or potential substitute for a weekly television guide offering information on the programmes for the week ahead. On this point, the Court of First Instance confirmed the Commission' s finding that the complete lists of programmes for a 24-hour period ° and for a 48-hour period at weekends and before public holidays ° published in certain daily and Sunday newspapers, and the television sections of certain magazines covering, in addition, "highlights" of the week' s programmes, were only to a limited extent substitutable for advance information to viewers on all the week' s programmes. Only weekly television guides containing comprehensive listings for the week ahead would enable users to decide in advance which programmes they wished to follow and arrange their leisure activities for the week accordingly. The Court of First Instance also established that there was a specific, constant and regular potential demand on the part of consumers (see the RTE judgment, paragraph 62, and the ITP judgment, paragraph 48). 

53 Thus the appellants ° who were, by force of circumstance, the only sources of the basic information on programme scheduling which is the indispensable raw material for compiling a weekly television guide ° gave viewers wishing to obtain information on the choice of programmes for the week ahead no choice but to buy the weekly guides for each station and draw from each of them the information they needed to make comparisons. 

54 The appellants' refusal to provide basic information by relying on national copyright provisions thus prevented the appearance of a new product, a comprehensive weekly guide to television programmes, which the appellants did not offer and for which there was a potential consumer demand. Such refusal constitutes an abuse under heading (b) of the second paragraph of Article 86 of the Treaty. 

55 Second, there was no justification for such refusal either in the activity of television broadcasting or in that of publishing television magazines (RTE judgment, paragraph 73, and ITP judgment, paragraph 58). 

56 Third, and finally, as the Court of First Instance also held, the appellants, by their conduct, reserved to themselves the secondary market of weekly television guides by excluding all competition on that market (see the judgment in Joined Cases 6/73 and 7/73 Commercial Solvents v Commission [1974] ECR 223, paragraph 25) since they denied access to the basic information which is the raw material indispensable for the compilation of such a guide. 

57 In the light of all those circumstances, the Court of First Instance did not err in law in holding that the appellants' conduct was an abuse of a dominant position within the meaning of Article 86 of the Treaty. 

58 It follows that the plea in law alleging misapplication by the Court of First Instance of the concept of abuse of a dominant position must be dismissed as unfounded. It is therefore unnecessary to examine the reasoning of the contested judgments in so far as it is based on Article 36 of the Treaty. 

104 It follows that the appeals must be dismissed in their entirety. 

Operative part

On those grounds, 
THE COURT 

hereby: 

1. Dismisses the appeals; 

2. Orders Radio Telefis Eireann (RTE) and Independent Television Publications Ltd (ITP) to pay the costs of the appeals lodged by them; 

3. Orders Intellectual Property Owners Inc. (IPO) to bear its own costs and to pay those incurred by the Commission due to its intervention. 

JUDGMENT OF THE COURT (Fifth Chamber)
29 April 2004(1)
(Competition – Article 82 EC – Abuse of a dominant position – Brick structure used to supply regional sales data for pharmaceutical products in a Member State – Copyright – Refusal to grant a licence)

In Case C-418/01, 

REFERENCE to the Court under Article 234 EC by the Landgericht Frankfurt am Main (Germany) for a preliminary ruling in the proceedings pending before that court between 

IMS Health GmbH & Co. OHG 

and

NDC Health GmbH & Co. KG, 

on the interpretation of Article 82 EC,

THE COURT (Fifth Chamber),,

composed of:  P. Jann (Rapporteur), acting for the President of the Fifth Chamber,  C.W.A. Timmermans and S. von Bahr, Judges, 

Advocate General: A. Tizzano,
Registrar: H.A. Rühl, Principal Administrator, 

after considering the written observations submitted on behalf of: 

– 

IMS Health GmbH & Co. OHG, by S. Barthelmess and H.-C. Salger, Rechtsanwälte, and J. Temple Lang, Solicitor, 

– 

NDC Health GmbH & Co. KG, by G. Janke and T. Lübbig, Rechtsanwälte, 

– 

the Commission of the European Communities, by A. Whelan and S. Rating, acting as Agents, 

after hearing the oral observations of IMS Health GmbH & Co. OHG, represented by S. Barthelmess, H.-C. Salger, C. Feddersen and G. Jung-Weiser, Rechtsanwälte, and by J. Temple-Lang, of NDC Health GmbH & Co. KG, represented by G. Janke and T. Lübbig, and the Commission, represented by A. Whelan and S. Rating, at the hearing on 6 March 2003, 

after hearing the Opinion of the Advocate General at the sitting on 2 October 2003,

gives the following

Judgment

1 

By order of 12 July 2001, received at the Court on 22 October 2001, the Landgericht Frankfurt am Main referred for a preliminary ruling under Article 234 EC three questions on the interpretation of Article 82 EC. 

2 

Those questions arose in proceedings between IMS Health GmbH & Co. OHG (‘IMS’) and NDC Health GmbH & Co. KG (‘NDC’) concerning the use by the latter of a brick structure developed by IMS for the provision of German regional sales data on pharmaceutical products. 

Factual background 
3 

IMS and NDC are engaged in tracking sales of pharmaceutical and healthcare products. 

4 

IMS provides data on regional sales of pharmaceutical products in Germany to pharmaceutical laboratories formatted according to the brick structure. Since January 2000, it has provided studies based on a brick structure consisting of 1 860 bricks, or a derived structure consisting of 2 847 bricks, each corresponding to a designated geographic area. According to the order for reference, those bricks were created by taking account of various criteria, such as the boundaries of municipalities, postcodes, population density, transport connections and the geographical distribution of pharmacies and doctors’ surgeries. 

5 

Several years ago IMS set up a working group in which undertakings in the pharmaceutical industry, which are clients of IMS, participated. That working group makes suggestions for improving and optimising market segmentation. The extent of the working group’s contribution to the determination of market segmentation is a subject of dispute between IMS and NDC. 

6 

The national court found that IMS not only marketed its brick structures, but also distributed them free of charge to pharmacies and doctors’ surgeries. According to the national court, that practice helped those structures to become the normal industry standard to which its clients adapted their information and distribution systems. 

7 

After leaving his post in 1998, a former manager of IMS created Pharma Intranet Information AG (‘PII’), whose activity also consisted in marketing regional data on pharmaceutical products in Germany formatted on the basis of brick structures. At first, PII tried to market structures consisting of 2 201 bricks. On account of reticence manifested by potential clients, who were accustomed to structures consisting of 1 860 or 2 847 bricks, it decided to use structures of 1 860 or 3 000 bricks, very similar to those used by IMS. 

8 

PII was acquired by NDC. 


Procedural background and the questions referred for a preliminary ruling 

On 3 July 2001, the Commission adopted an interim measure in the form of Commission Decision 2002/165/EC relating to a proceeding pursuant to Article 82 of the EC Treaty (Case COMP D3/38.044 – NDC Health v IMS Health: Interim measures) (OJ 2002 L 59, p. 18). By Article 1 of that decision, it ordered IMS to grant a licence to use the 1 860 brick structure to all the undertakings present on the market for the provision of German regional sales data. That measure was justified by the existence of ‘exceptional circumstances’. The Commission held that the 1 860 brick structure created by IMS has become the industry standard for the relevant market. Refusal of access to that structure, without any objective justification, was likely to eliminate all competition on the market in question, because, without it, it was impossible to compete on the relevant market (paragraphs 180 and 181 of the grounds of Decision 2002/165). 

16 

In the main proceedings at the origin of the present request for a preliminary ruling, IMS pursues its objective of prohibiting NDC from using the 1 860 brick structure. 

17 

The Landgericht Frankfurt am Main [THE GERMAN COURT] takes the view that IMS cannot exercise its right to obtain an injunction prohibiting all unlawful use of its work if it acts in an abusive manner, within the meaning of Article 82 EC, by refusing to grant a licence to NDC on reasonable terms. 


The questions for a preliminary ruling 

21 

By its first question, the national court asks, essentially, whether the refusal to grant a licence to use a brick structure for the presentation of regional sales data by an undertaking in a dominant position which has an intellectual property right therein to another undertaking which also wishes to provide such data in the same Member State, but which, because potential users are unfavourable to it, cannot develop an alternative brick structure for the presentation of the data that it proposes to offer, constitutes an abuse of a dominant position within the meaning of Article 82 EC. 

22 

As the Advocate General stated in point 29 of his Opinion, that question is based on the premiss, whose validity it is for the national court to ascertain, that the use of the 1 860 brick structure protected by an intellectual property right is indispensable in order to allow a potential competitor to have access to the market in which the undertaking which owns the right occupies a dominant position. 

23 

By its second question, the national court questions the effect that the degree of participation by users may have on the development of a brick structure, protected by an intellectual property right owned by a dominant undertaking, on the determination of whether the refusal by that undertaking to grant a licence to use that structure is abusive. By its third question, the national court is uncertain, in the same context and for the purposes of the same assessment, as to the effect of the outlay, particularly in terms of cost, that potential users have to provide in order to be able to purchase market studies presented on the basis of a structure other than that protected by the intellectual property right. 

24 

As the Advocate General noted in point 32 of his Opinion, those two questions, read in the light of the order for reference, concern the matters underlying the first question, because they seek essentially to clarify the relevant criteria for the determination of whether use of the 1 860 brick structure protected by the intellectual property right is indispensable for enabling a potential competitor to gain access to the market in which the undertaking owning the right occupies a dominant position. 

25 

Accordingly, it is appropriate to answer the second and third questions first. 

The second and third questions 

Observations of the parties 

26 

According to IMS, the participation of the users in the development of a product or a service protected by an intellectual property right is evidence of competition, because it represents the manufacturer’s efforts to gain a competitive advantage by developing products and services better adapted to the needs of its clients. The outlay, to which clients must agree, where there is a change to a legally developed competing product, is normal since the costs are offset by the advantages of the competing product. 

27 

NDC and the Commission argue that the considerable role played in the design of the 1 860 brick structure by the users has contributed to the creation of a relationship of dependency of the latter on that structure. Referring to the judgment in Case C-7/97 Bronner [1998] ECR I-7791, they submit that the criterion for determining whether that structure is indispensable is whether a competitor can create a viable alternative. In the case in the main proceedings the legal and economic obstacles make such a solution impossible. 

Reply of the Court 

28 

It is clear from paragraphs 43 and 44 of Bronner that, in order to determine whether a product or service is indispensable for enabling an undertaking to carry on business in a particular market, it must be determined whether there are products or services which constitute alternative solutions, even if they are less advantageous, and whether there are technical, legal or economic obstacles capable of making it impossible or at least unreasonably difficult for any undertaking seeking to operate in the market to create, possibly in cooperation with other operators, the alternative products or services. According to paragraph 46 of Bronner, in order to accept the existence of economic obstacles, it must be established, at the very least, that the creation of those products or services is not economically viable for production on a scale comparable to that of the undertaking which controls the existing product or service. 

29 

It is for the national court to determine, in the light of the evidence submitted to it, whether such is the case in the dispute in the main proceedings. In that regard, as the Advocate General stated in points 83 and 84 of his Opinion, account must be taken of the fact that a high level of participation by the pharmaceutical laboratories in the improvement of the 1 860 brick structure protected by copyright, on the supposition that it is proven, has created a dependency by users in regard to that structure, particularly at a technical level. In such circumstances, it is likely that those laboratories would have to make exceptional organisational and financial efforts in order to acquire the studies on regional sales of pharmaceutical products presented on the basis of a structure other than that protected by the intellectual property right. The supplier of that alternative structure might therefore be obliged to offer terms which are such as to rule out any economic viability of business on a scale comparable to that of the undertaking which controls the protected structure. 

30 

The answer to the second and third questions must, therefore, be that, for the purposes of examining whether the refusal by an undertaking in a dominant position to grant a licence for a brick structure protected by an intellectual property right which it owns is abusive, the degree of participation by users in the development of that structure and the outlay, particularly in terms of cost, on the part of potential users in order to purchase studies on regional sales of pharmaceutical products presented on the basis of an alternative structure are factors which must be taken into consideration in order to determine whether the protected structure is indispensable to the marketing of studies of that kind. 

The first question 

Observations submitted to the Court 

31 

As to whether and in what circumstances the refusal by an undertaking in a dominant position in a given market, which owns an intellectual property right in a product indispensable for carrying on business in the same market to grant a licence to use that product, may constitute abusive conduct, IMS, NDC and the Commission all refer to the judgment in Joined Cases C-241/91 P and C-242/91 P RTE and ITP v Commission (‘Magill’) [1995] ECR I-743. However, they do not interpret it in the same way and do not draw the same conclusions from it. 

32 

IMS argues that the Magill judgment must be interpreted as meaning that three conditions must be satisfied. The refusal to grant a licence must prevent the emergence of a new product, must be unjustified, and have the effect of reserving a secondary market for the dominant undertaking. In the case in the main proceedings, the first and third conditions are not satisfied because NDC is not trying to introduce a new product into a secondary market, but intends to use the 1 860 brick structure, perfected by IMS, in order to supply an almost identical product on the same market. 

33 

NDC, which claims that it wishes to supply a new product, and the Commission take the view that, according to the Magill judgment, in order for a refusal of a licence to be considered abusive, it is not essential for there to be two distinct markets. NDC submits that it is sufficient that the undertaking in a dominant position in a certain market has a monopoly on an infrastructure which is indispensable in order to compete with it on the market in which it carries on business. In the same way, the Commission submits that it is not necessary for the infrastructure in question to be in a separate market and that it is sufficient that it is at an upstream production stage. 

Reply of the Court 

34 

According to settled case-law, the exclusive right of reproduction forms part of the rights of the owner of an intellectual property right, so that refusal to grant a licence, even if it is the act of an undertaking holding a dominant position, cannot in itself constitute abuse of a dominant position (judgment in Case 238/87 Volvo [1988] ECR 6211, paragraph 8, and Magill, paragraph 49). 

35 

Nevertheless, as is clear from that case-law, exercise of an exclusive right by the owner may, in exceptional circumstances, involve abusive conduct (Volvo, paragraph 9, and Magill, paragraph 50). 

36 

The Court held that such exceptional circumstances were present in the case giving rise to the judgment in Magill, in which the conduct of the television channels in a dominant position which gave rise to the complaint consisted in their relying on the copyright conferred by national legislation on the weekly listings of their programmes in order to prevent another undertaking from publishing information on those programmes together with commentaries, on a weekly basis. 

37 

According to the summary of the Magill judgment made by the Court at paragraph 40 of the judgment in Bronner, the exceptional circumstances were constituted by the fact that the refusal in question concerned a product (information on the weekly schedules of certain television channels), the supply of which was indispensable for carrying on the business in question (the publishing of a general television guide), in that, without that information, the person wishing to produce such a guide would find it impossible to publish it and offer it for sale (Magill, paragraph 53), the fact that such refusal prevented the emergence of a new product for which there was a potential consumer demand (paragraph 54), the fact that it was not justified by objective considerations (paragraph 55), and was likely to exclude all competition in the secondary market (paragraph 56). 

38 

It is clear from that case-law that, in order for the refusal by an undertaking which owns a copyright to give access to a product or service indispensable for carrying on a particular business to be treated as abusive, it is sufficient that three cumulative conditions be satisfied, namely, that that refusal is preventing the emergence of a new product for which there is a potential consumer demand, that it is unjustified and such as to exclude any competition on a secondary market. 

39 

In light of the order for reference and the observations submitted to the Court, which reveal a major dispute as regards the interpretation of the third condition, it is appropriate to consider that question first. 

The third condition, relating to the likelihood of excluding all competition on a secondary market 

40 

In that regard, it is appropriate to recall the approach followed by the Court in the Bronner judgment, in which it was asked whether the fact that a press undertaking with a very large share of the daily newspaper market in a Member State which operates the only nationwide newspaper home-delivery scheme in that Member State refuses paid access to that scheme by the publisher of a rival newspaper, which by reason of its small circulation is unable either alone or in cooperation with other publishers to set up and operate its own home-delivery scheme under economically reasonable conditions, constitutes abuse of a dominant position. 

41 

The Court, first of all, invited the national court to determine whether the home‑delivery schemes constituted a separate market (Bronner, paragraph 34), on which, in light of the circumstances of the case, the press undertaking held a de facto monopoly position and, thus, a dominant position (paragraph 35). It then invited the national court to determine whether the refusal by the owner of the only nationwide home-delivery scheme in a Member State, which used that scheme to distribute its own daily newspapers, to allow the publisher of a rival daily newspaper access to it deprived that competitor of a means of distribution judged essential for the sale of its newspaper (paragraph 37). 

42 

Therefore, the Court held that it was relevant, in order to assess whether the refusal to grant access to a product or a service indispensable for carrying on a particular business activity was an abuse, to distinguish an upstream market, constituted by the product or service, in that case the market for home delivery of daily newspapers, and a (secondary) downstream market, on which the product or service in question is used for the production of another product or the supply of another service, in that case the market for daily newspapers themselves. 

43 

The fact that the home-delivery service was not marketed separately was not regarded as precluding, from the outset, the possibility of identifying a separate market. 

44 

It appears, therefore, as the Advocate General set out in points 56 to 59 of his Opinion, that, for the purposes of the application of the earlier case-law, it is sufficient that a potential market or even hypothetical market can be identified. Such is the case where the products or services are indispensable in order to carry on a particular business and where there is an actual demand for them on the part of undertakings which seek to carry on the business for which they are indispensable. 

45 

Accordingly, it is determinative that two different stages of production may be identified and that they are interconnected, inasmuch as the upstream product is indispensable for the supply of the downstream product. 

46 

Transposed to the facts of the case in the main proceedings, that approach prompts consideration as to whether the 1 860 brick structure constitutes, upstream, an indispensable factor in the downstream supply of German regional sales data for pharmaceutical products. 

47 

It is for the national court to establish whether that is in fact the position, and, if so be the case, to examine whether the refusal by IMS to grant a licence to use the structure at issue is capable of excluding all competition on the market for the supply of German regional sales data on pharmaceutical products. 

The first condition, relating to the emergence of a new product 

48 

As the Advocate General stated in point 62 of his Opinion, that condition relates to the consideration that, in the balancing of the interest in protection of the intellectual property right and the economic freedom of its owner against the interest in protection of free competition, the latter can prevail only where refusal to grant a licence prevents the development of the secondary market to the detriment of consumers. 

49 

Therefore, the refusal by an undertaking in a dominant position to allow access to a product protected by an intellectual property right, where that product is indispensable for operating on a secondary market, may be regarded as abusive only where the undertaking which requested the licence does not intend to limit itself essentially to duplicating the goods or services already offered on the secondary market by the owner of the intellectual property right, but intends to produce new goods or services not offered by the owner of the right and for which there is a potential consumer demand 

50 

It is for the national court to determine whether such is the case in the dispute in the main proceedings. 

The second condition, relating to whether the refusal was unjustified 

51 

As to that condition, on whose interpretation no specific observations have been made, it is for the national court to examine, if appropriate, in light of the facts before it, whether the refusal of the request for a licence is justified by objective considerations. 

52 

Accordingly, the answer to the first question must be that the refusal by an undertaking which holds a dominant position and owns an intellectual property right in a brick structure indispensable to the presentation of regional sales data on pharmaceutical products in a Member State to grant a licence to use that structure to another undertaking which also wishes to provide such data in the same Member State, constitutes an abuse of a dominant position within the meaning of Article 82 EC where the following conditions are fulfilled: 

– 

the undertaking which requested the licence intends to offer, on the market for the supply of the data in question, new products or services not offered by the owner of the intellectual property right and for which there is a potential consumer demand; 

– 

the refusal is not justified by objective considerations; 

– 

the refusal is such as to reserve to the owner of the intellectual property right the market for the supply of data on sales of pharmaceutical products in the Member State concerned by eliminating all competition on that market. 

On those grounds,

THE COURT (Fifth Chamber),

in answer to the questions referred to it by the Landgericht Frankfurt am Main by order of 12 July 2001, hereby rules: 

1. 

For the purposes of examining whether the refusal by an undertaking in a dominant position to grant a licence for a brick structure protected by an intellectual property right which it owns is abusive, the degree of participation by users in the development of that structure and the outlay, particularly in terms of cost, on the part of potential users in order to purchase studies on regional sales of pharmaceutical products presented on the basis of an alternative structure are factors which must be taken into consideration in order to determine whether the protected structure is indispensable to the marketing of studies of that kind. 

2. 

The refusal by an undertaking which holds a dominant position and owns an intellectual property right in a brick structure indispensable to the presentation of regional sales data on pharmaceutical products in a Member State to grant a licence to use that structure to another undertaking which also wishes to provide such data in the same Member State, constitutes an abuse of a dominant position within the meaning of Article 82 EC where the following conditions are fulfilled: 

– 

the undertaking which requested the licence intends to offer, on the market for the supply of the data in question, new products or services not offered by the owner of the intellectual property right and for which there is a potential consumer demand; 

–
 the refusal is not justified by objective considerations; 

–
 the refusal is such as to reserve to the owner of the intellectual property right the market for the supply of data on sales of pharmaceutical products in the Member State concerned by eliminating all competition on that market. 

Delivered in open court in Luxembourg on 29 April 2004. 

